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Petitioner and plaintiff Robert K. Butterfield ("Petitioner") petitions this Court for a writ

of mandate under Code of Civil Procedure $ 1085 or, in the alternative, a declaratory judgment

under Govemment Code $ 11350(a) and Code of Civil Procedure $ 1060, as follows:

INTRODUCTION

This action challenges the regulations of the California Department of Social Services

("DSS") that purport to implement Senate Bilt 39, Chapter 468, Statutes of 2007 ("SB 39")' The

DSS regulations relevant to this action are set forth in the DSS Manual of Policies and Procedures

("MPP").

1. SB 39 was enacted to address a troubling and unacceptable problem in

California: the death of children due to abuse or neglect. According to the Legislature, in2002,

approximately 140 children in Califomia were offrcially reported as having died as a result of

abuse or neglect. (Ex. A (SB 39) $ 1(a).) The latest data reveal that the number of such deaths

continues to hover well over 100 per year. See Califomia Department of Social Services,

California Fatality and Near Fatality Annual Report, Calendar Year 2009 (May 2011) at 5' In

order to help stakeholders formulate recommendations for systemic reform that would minimize

these deaths, SB 39 requires public disclosure of non-confidential information about the

deceased child's case. By requiring and facilitating such disclosure, the Legislature intended to

"promote public scrutiny and an informed debate of the circumstances that led to the fatality

thereby promoting the development of child protection policies, procedures, practices, and

strategies that will reduce or avoid future child deaths and injuries." (Ex. A (SB 39) $ 1(c).)

2. SB 39 became law on January 1, 2008 and is codified in California Welfare and

Institutions Code sectio ns 827, 826.7 and I 0850.4.

3. In order to implement the requirements of SB 39, DSS amended its MPP

regulations and issued All County Letter No. 08-13 instructing county child welfare agencies to

follow certain new procedures in light of the new law'

4. As described below, Respondents abused their discretion in adopting certain of

the MPP regulations, which are inconsistent with SB 39, and with Welf. & Inst. Code section

10850.4 in particular and therefore fail to comply with the requirements of the Administrative
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Procedure Act ("APA"). In an attempt to correct those inconsistencies and to ensure the faithful

implementation of Legislative intent, counsel for Petitioner negotiated with DSS over the course

of several months. (Exs. B-E.) Those negotiations ended with the DSS denial of counsel's

formal petition to amend the regulations under the APA. (Ex. E.) DSS denied the petition with

respect to four out of five requested amendments. (Id.) Four of the requested amendments,

including the one that DSS purportedly granted but never implemented, comprise the substance

of this petition for writ of mandamus and complaint for declaratory relief. The fifth requested

amendment, which involves disclosure of near-fatalities under the federal Child Abuse

Prevention and Treatment Act ("CAPTA"), is not at issue here'

PARTIES

5. Petitioner, Robert K. Butterfield, is a resident of San Diego County and is a

Founder Emeritus Board Member of Promises2Kids, formerly known as the Child Abuse

Prevention Foundation of San Diego. He is a co-founder of that organization and formerly

served as its Secretary and Chief Financial OfÍicer. Mr. Butterfiefd has a beneficial interest in

the performance by Respondents of their duties to properly administer the law set forth in SB 39

regarding public disclosure of information related to child fatalities due to abuse and/or neglect.

6. Respondent/Defendant Will Lightbourne is the Director of California Department

of Social Services and, as such, he is charged under Welf. & Inst. Code section 10553 with

administering the laws pertaining to the administration of public social services and with

formulating, adopting, amending or repealing regulations and general policies affecting the

purposes, responsibilities, and jurisdiction of DSS and which are consistent with law and

necessary for the administration of public social services. Lightbourne is sued in his offrcial

capacity.

7 . RespondenVDefendant California Department of Social Services is responsible

for the delivery and administration of public programs and services relating to children and

families in Califomia. DSS is responsible for establishing and administering regulations that are

consistent with the public disclosure requirements of SB 39 and for ensuring each county's
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compliance those requirements. The counties act as agents of DSS in administering their child

welfare programs. Lightbourne and DSS are collectively referred to as "Respondents."

SPECIFIC ALLEGATIONS

8. In at least four important areas, Respondents have abused their discretion by

promulgating regulations that violate SB 39 and frustrate the intent of the Legislature in enacting

this important legislation. As a result, the regulations improperly and unlawfully reduce the

number of cases in which disclosure is made and fail to require all of the mandated information

to be released, to the enduring harm of the public's abitity to identify and insist upon reforms

that could save the lives of Califomia children currently being abused and neglected. The

Legislature has rightly identified a connection between disclosing the circumstances surrounding

a child's death and the implementation of reforms that will prevent future deaths:

A child's death from abuse or neglect often leads to calls for reform of thg publ-ic

"frif¿ 
frotection system. llithoul øccurate and completg infqrmøtion about the

circumstønces leøding to the child's death, public debate is. stymied and the

reforms, if adopted atáll, m4y do tittle to prevent further tragedies.

(Ex. A (SB 39) $ 1(b) (emphasis added).)

MPP $ 31-502.42 - Improper consultation with law enforcement

g. Respondents have abused their discretion by promulgating regulation MPP $ 31-

502.42. This regulation fails to comply with SB 39, because it specifies that "[a]fter

consultation with law enforcement or the District Attorney, if the release of specific information

would jeop ardízea criminal investigation or proceeding, that information shall be redacted prior

to release.,'Mpp $ 31-502.42 (emphasis added). Requiring counties to consult with law

enforcement prior to releasing documents is an unjustified impediment not found in the statute.

This regulation has amended the statute, not interpreted it. The statute authorizes consultation

only with the District Attorney, not "law enforcement -" CaL 'Wel. & Inst' Code $

10g50.a(e)(1XB). The distinction is not academic. Consultation with law enforcement has had

the proven effect of stopping the flow of information to the public, as evidenced by recent

experiences in Los Angeles County. See Ex. F (Los Angeles County OIR, "Status of

Implementation of SB 39: Current Challenges" (Aug. 30, 2010)) at 6-i0.
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10. Despite assurances from DSS since at least March 20ll fhat this regulation

would be amended to remove the requirement that law enforcement be consulted, DSS has failed

to act. See Ex. C at} ("[T]he statute refers to district attorney and we agree with you that so

should the regulation. As we indicated before, we are willing to amend this regulation

accordingly."). Indeed, DSS actually granted the formal petition to amend this regulation under

the APA. See Ex. E at 3 ("[T]he language in SB 39 is clear, and for this reason the regulation,

however well meaning, must yield to the statute's terminology....Accordingly, this request in

your petition is granted.").

MPP $$ 31-502.33 and 31-502.34 - Disctosures conditioned on identity of perpetrator

I L Respondents have also abused their discretion by promulgating regulations MPP

$$ 31-502.33 and 3l-502.34. These regulations fail to comply with SB 39 by conditioning the

release of child death-related documents on an agency determination that the abuse or neglect

was inflicted by the parenlguardian/foster parent in whose home the child was residing at the

time of death. There is no such limiting condition in the enabling statute. These regulations

exclude deaths caused by, for example, live-in boyfriends of foster parents or live-in

grandparents. A recent example underscores the dire need for disclosure in this circumstance.

In February 2008, three-year-old ValeeyaBrazile was beaten to death by her mother's live-in

boyfriend. (Ex. G.) In August 2011, Sacramento Superior Court Judge Michael A. Savage

sentenced the boyfriend to prison for the maximum 29 yearcto life. (/d.) In doing so, Judge

Savage recounted the repeated failures of CPS to save the little girl from months of beatings that

eventually killed her: "There is not the slightest evidence in this case that the protection or safety

of Valeeya or her brother was ever a priority, or even a signifîcant concem, for the agency or the

caseworker charged with their protection." (Id.) Judge Savage further stated that "[t]he

evidence in this case of repeated, systematic, purposeful and brutally inflicted trauma by Mr.

Martin on Valeeya is mountainous and undeniable. There is no doubt that this defendant

routinely and unmercifully battered this absolutely defenseless 3-year-old, eventually beating

her with enough force to end her hfe." (ld.) Respondents' regulations forbid the public from

accessing information in cases such as Valeeya's, where the perpetrator is a non-parent. Indeed,
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the director of the Department of Health and Human Services that oversees the CPS involved in

Valeeya's case, stated the Department "cannot comment on the specifics of this case due to

confidentiality laws." (Id.) HadRespondents' regulations been in compliance with SB 39, the

identity of the perpetrator would have been no bar to the public disclosure of Valeeya's routine

beatings. Public scrutiny of that information might have then played a role in removing Valeeya

from her dangerous environment, thus sparing her life.

12. Valeeya's death is a powerful example of why Respondents' regulations must be

rewritten to comply with SB 39. The statute draws a distinction between living with a

parenlguardian and living in foster care solely to differentiate between the kinds of documents

ro be released. Welf. & Inst. Code $$ 10850.4(c)(2)-(3). There is no legal basis for permitting

disclosure only when the perpetrator is the parent, guardian or foster parent. For this reason, the

Respondents are abusing their discretion by promulgating in regulation a limitation on

disclosure not enacted by the Legislature; a limitation that is improperly and unlawfully

reducing the number of cases in which public disclosure is being made, in violation of both the

plain text and intent of SB 39. Respondents admit that releasing documents based on the

identity of the perpetrator "may not be the best method" of complying with SB 39' (Ex. E at 4.)

Moreover, Respondents' own data reveal that such disclosure is grossly underinclusive, because

the perpetrator in child fatality cases is often not the parent or guardian. For child fatalities due

to abuse or neglect in2009, for example, the parent/guardian was identif,red as the perpetrator in

only 66 percent of cases. See California Department of Social Services, California Fatality and

Near Fatality Annual Report, Calendar Year 2009 (May 201 l) at23.

MPP $ 31-502.35 - Disclosures related to non-residential licensed care providers

13. Respondents' regulation MPP $ 31-502.35 also fails to comply with SB 39. This

regulation states that "[w]hen a child fatality has occurred as a result of abuse and/or neglect by

a non-residential licensed child care provider, the county shall direct any public request to the

appropriate licensing department or agency that has jurisdiction over the facility." MPP $ 3I-

502.35. SB 39 does not require the fatal abuse or neglect to have occurred in the child's home in

order to trigger public disclosure; the location of the abuse and the identity of the abuser are,
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under the statute, irrelevant to whether disclosure must be made. The statute draws a distinction

between "cases in which the child's death occurred while living with a parent or guardian" and

"cases in which the child's death occurred while the child was in foster care" solely to

differentiate between the kinds of documents to be released. Welf. & Inst. Code $$

10S50.a(c)(2)-(3). Yet, according to MPP $ 3I-502.35, even if the deceased child was living

with a parent, if the death occurred at the hands of a day care provider, the public is not entitled

to SB 39 disclosure. Respondents concede that this regulation is not intended to affect the

public's right to SB 39 disclosures, (Ex. E at 5), but the plain language of the regulation

conditions disclosure by the county that was caring for the child - a condition that does not

appear in the statute - and then delegates the task of complying with SB 39 to a licensing

agency never mentioned in the legislation.

MPP $$ 3l-502.2 et seq. - Improper causal link between abuse/neglect and child fatality

14. Respondents'regulations MPP $$ 31-502.2 et seq. improperly condition SB 39

disclosures on a causation requirement between a child's abuse/neglect and the child's death that

is not found in the relevant statute, Welf. & Inst. Code $ 10850.4(b). MPP section 3l-502.33,

for example, states that SB 39 disclosures are to be made only "[w]hen the agency, pursuant to

Section 3I-502.25, makes the determination that the child fatality was a result o/abuse and/or

neglect." MPP g 3l-502.33 (emphasis added). This regulation improperly limits a county's

obligation to disclose documents to those cases where county off,rcials determine that the

immediate cause of the child's death was abuse or neglect. If a child with a lengthy history of

substantiated neglect and malnourishment collapses and dies on the playground, for example,

there would be no disclosure under Respondents' regulations if the autopsy concludes that the

ultimate cause of death was heat exhaustion. The regulations ignore the importance of the fact

that ongoing neglect may have contributed to the child's death and thereby deprive the public of

any ability to evaluate the need for systemic reform following such cases. Respondents' but-for

causation is not supported by the enabling statute, which mandates disclosure in "[a]11 cases in

which abuse or neglect leads to a child's death." Welf. & Inst. Code $ 10850.4(b) (emphasis

added). The statute defines what "leads to a child's death" means:
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Abuse or neglect is determined to have led to a child's death if one or more of the

following conditions are met:

(1) A county child protective services agency determines that the abuse or neglect

was substantiated.

(2) A law enforcement investigation concludes that abuse or neglect occurred'

(3) A coroner or medical examiner concludes that the child who died had suffered

abuse or neglect.

Welf. & Inst. Code $ 10S50.4(b). This statutory definition of "leads to" does not require the

specific cause of death to be the direct "result o1' the substantiated abuse or neglect. The

difference is not academic, because as explained in the recent report of the Los Angeles County

Office of Independent Review, "[t]he question about whether the abuse or neglect'resulted in the

fatality' suggests the need to find some sort of connection or causation between the abuse or

neglect and the fatality,a finding that is not apparent from the wording of the statute itself'"

(Ex. F (OIR Repo rt) at 4.) The statutory language makes clear that (i) substantiated abuse or

neglect and (ii) a dead child are, alone, the triggers for release of documents, not a finding of but-

for, immediate causation between the abuse/neglect and the child's death. Welf. & Inst' Code $

10850.4(b). The MPP sections that use the "result of' language, MPP $$ 31-502.2 et seq., ate

leading to an illegal underreporting of child fatatities to the public, because counties will not

disclose cases in which no direct causation is found. (See Ex. F (OIR Report) at 4-6.) Each of

these Mpp sections is inconsistent with Welf. & Inst. Code $ 10850.4(b) and Respondents have

abused their discretion accordingly.

FIRST CAUSE OF ACTION

(Mandamus Pursuant to Code of Civil Procedure Section 1085 -Against Both ResPondents)

1 5. petitioner realleges and incorporates by reference each allegation in paragraphs 1

through 14 above as fully set forth herein.

16. Respondents have a clear, present, and ministerial duty to administer state law

regarding the public disclosure of information on child fatalities following abuse and/or neglect'

sd-562570

PETITIONFoRWRIToFMANDAMUSANDVEzuFIEDCOMPLAINT



1

2

J

4

5

6

7

8

9

10

11

12

13

t4

15

I6

t7

18

T9

20

2l

22

23

24

25

26

27

28

17. Petitioner has a beneficial interest in the performance by Respondents of their

duties to establish and administer regulations concerning public disclosure of information on

child fatalities in accordance with state law.

18. At all times relevant here, Respondents have, and continue to have, the ability to

perform their legal duties in accordance with state law but have failed to do so or have abused

their discretion in doing so. Respondents have abused their discretion in enacting regulations

and policies that fail to comply with state law, as specifically explained and pled in paragraphs 8

through 14 above.

lg. Respondents, by failing to comply with state law, have denied Petitioner and

others similarly situated their rights secured by law.

20. Petitioner has no plain, speedy, or adequate remedy at law except by way of

peremptory writ of mandate pursuant to Code of Civ. Proc. $ 1085. Petitioner, through his

counsel, has exhausted administrative remedies before bringing this action. In particular,

Petitioner's counsel attempted to resolve each of the issues identified herein during a months-

long process of negotiating with DSS that culminated in a formal petition pursuant to Govt.

Code section 11340.6 to amend the relevant DSS regulations, which counsel filed on June 9,

2011. (Ex. D.) On July 17,2011, DSS denied that petition in all respects that are relevant to

this action or has failed to act in a timely manner' (Ex. E.)

SECOND CAUSE OF ACTION

(Declaratory Relief Pursuant to Government Code Section 11350(a) -Against Both ResPondents)

21. Petitioner realleges and incorporates by reference each allegation in paragraphs I

through 14 above as fully set forth herein.

22. An actual controversy exists between Petitioner and Respondents in that

petitioner contends that certain DSS regulations and policies are invalid for substantial failure to

comply with the APA, as they are inconsistent with the requirements of SB 39 and Welf. & Inst.

Code section 10850.4 concerning the public disclosure of information on child fatalities.
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23. Petitioner is an interested person for purposes of Govt. Code section I 1350(a)

and desires a judicial declaration that certain DSS regulations and policies concerning the public

disclosure of information on child fatalities following abuse and/or neglect are invalid for

substantial failure to comply with the APA and in particular, for inconsistency with state law, as

explained and pled in paragraphs 8 through 14 above. A judicial declaration is necessary and

appropriate at this time in order that the parties may ascertain their rights and duties with respect

to the public disclosure of information on child fatalities'

PRAYER FOR RELIEF

WHEREFORE, Petitioner respectfully prays that this Court:

1. Issue a peremptory writ of mandate under Code of Civil Procedtlre section 1085

commanding Respondents to immediately repeal the DSS regulations and policies challenged

herein and immediately adopt regulations and policies that fully comply with $/elf. & Inst. Code

section 10850.4 and SB 39 as described herein;

Z. In the alternative, issue a declaratory judgment that the DSS regulations and

policies challenged herein are inconsistent with Welf. & Inst. Code section 10850.4 and SB 39

and are therefore invalid;

3. Issue an order awarding Petitioner the costs of this action and awarding

reasonable attorneys' fees pursuant to Code of Civil Procedure section 1021.5 and other

applicable statutes; and

4. Order other relief as the Court may deem just and proper'
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Dated: Septemberl$, ZOt t

By:
EDWARD P. HOV/ARD

Attorneys for Petitioner/Plaintiff
Robert K. Butterfield

OODMANSEE

CHILDREN'S ADVOCACY INSTITUTE
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Dated: September !3, ZOr r MORzuSON & FOERSTER rrP

By:
M. ANDREW WOODMANSEE

CHILDREN' S ADVOCACY INSTITUTE
By:

EDV/ARD P. HOWARD

Attorneys for Petitioner/Plaintiff
Robert K. Butterfield
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I am the petitioner in this or*.*ffiuffieged in the above petition are true of

my own knowledge.

I declare under penalty of pedury under the laws of the State of California that the

foregoing is true and correct.

Dated: September 1 ,rr;n
Robert K. Butterfield
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